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Brief facts ofthe case :-

An information was received indicating that one M/s. Fern Exim LLP, 1,

The Sharad C.H.S. Ltd., Near Radhaswami Satsang, 132 Feet Ring Road,

Ranip, Ahmedabad-382 080 (1.E.C. No: 0815020996) [hereinafter referred

to as "the importer' for sake of brevity] was indulged in gross

undervaluation of the imports of Polyurethane Adhesive Sealants, from

China. Further information received indicated that the goods consigned to

M/s. Fern Exim LLP was to arrive either at the Mundra Port or Pipavav

Port. Accordingiy, the Customs Commissionerate at Jamnagar and

Mundra were requested to take necessary action in the matter.

2. On the basis of the said information, the goods, covered under Bill

of Entry No. 7185573 dt. 12.07.2018, was kept on hold. The case was

adjudicated vide Order-ln-Original No: 02/Joint Commissioner I 2Ol8- 19

dt. 31.07.2018, wherein the adjudicating authority has observed that the

importer has presented Bill of Entry No. 7185573 dt. 12.07.2018 at

Customs House, Pipavav seeking import of 15,O24 bottles, each containing

330 ml of Polyurethane Sealant, classifiable under C.T.H. 3506 9999. It
was also observed in the said order that the value deciared was U.S.D.

0.25 per bottle and the goods appeared to be undervalued and that Sh.

Sameer Contractor, Authorised Signatory of the importer, agreed for

assessing each bottle containing 330 ml of Polyr-rrethane Sealant, @ U.S.D.

1.25 instead of U.S.D. 0.25. The adjudicating authority, vide the aforesaid

order, heid the value of each bottle, containing 330 ml of Polyurethane

Sealant, to be U.S.D. 1.25 and rejected the va-lue declared by the importer.

The goods were ordered for confiscation under Section 111(m) of the

Customs Acl, 1962 and were ordered to be released against payment of

Customs Duty, Redemption fine, Penalty and Interest in terms of Section

125(21 of the Customs Act, 1962.

3. The importer had earlier frled Bills of Entry bearing Nos: 2561814

dt.22.07.2017 and 3563287 dt. 10.10.2017 at I.C.D. Sabarmati and Bill

of Entry No: 7424666 dt. 11.11.2016 at I.C.D. Thar, Sanand; wherein the

value of Polyurethane Sealant was declared as U.S.D. O.29,O.25 andO.29

respectively. Hence, an inquiry was initiated against them.
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Statements recorded:

3.1 Statement of Sh. Sameer Contractor, Authorised Signatory of M/s.

Fern Exim LLP, residing at 403, Nasir Apartments, Muslim society,

Navrangpura, Ahmedabad-38O 009 was recorded on 12.O2.2019, wherein

he, interalia, stated as under:

! That he started working with M/s. Fern Exim LLP which was startcd

in October 20i5 by his mother Mrs. Naaz A. Contractor and Mrs. Krupi

Parmar.

F That M/s. Fern Exim LLP was initially located at 1, The Sharad CHS

Limited, Near Radhaswami Satsang, Opp. Bandhunagar Flats, Nr. 132 feet

Ring Road, Ranip, Ahmedabad-382 480, which was the residential

premises of Mrs. Krupi Parmar and that the current address of the firm is

at 4O3, Nasir Appartments, Muslim Society, Navrangpura, Ahmedabad-

380 009, which is his residential address.

l That the G.S.T.I.N. of the firm is 24 AAEFF 4363 M lZA.

F He also produced documents of imports by M/s. Fern Exim LLP,

alongwith import documents of Bill of Entry No. 7424666 dt. 11.1 l.2o16,

Bill of Entry No. 2561814 dt.22.07.2017 and Bill of Entry No. 3563287

dt. 10.10.2017, except invoice and packing list and bank statement from

11.O1.2016, alongwith Balance sheet for last three years.

F That Fern Exim LLP does not have audited reports and he undertook

to produce invoice and packing list of all imports of PU Sealants.

F That with regard to the question about who were Sadikali and

Sadikali Gulamali & sons and what was their business address, he replied

that Mr. Sadikali is the proprietor of M/s. Sadikali Gularnali & sons and

their address is Besides Ekta Hotei, Bavla road, Sarkhej Ahmedabad and

he is their family friend since many years.

l That with regard to the question that who was Dharmesh Parmar,

he replied that Mr. Dharmesh Parmar is a friend and husband of Mrs.

Krupi Parmar.

) That he did not know anybody by name of Abbas Khatri or any

company by name Auto Glass Company.

F That in the past, M/s. Fern Exim LLP imported PU sealant from

Yangzhou Source New Enerry Tec, China and Guangdong Pustar

Adhesives and Sealants Co. Ltd. Currently, M/s. Fern Exim LLP is

importing Textile accessories like Nylon Zippers and Pullers from M/s.

Vaole Exim, Shanghai, China.
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; That the terms of pal.rnent for imports with Yangzhou Source New

Energz Tec, China and Guangdong Pustar Adhesives and Sealants Co.Ltd.

was 1007o advance and the Contract was Proforma invoice.

; That the Mode of order for PU sea-lants was through web chat like

whatsapp, wechat and they dealt with Miss Jun in Guangdong Pustar

Adhesives and Sealants Co. Ltd. and Miss Ling in Yangzhou Source New

Dnergy r ec.

r- That he did not know any person by the name Ahmed Khatri or Atik

Mubarak Eid Trading Company.

i That he paid the differential duty for assessment at the rate of 1.25

and penalty imposed for undervaluation in respect of Bill of trntry No.

7185573, vide challan No. 2O23593137 dt. 06.08.2018.

i That he did not accept the unit price as well as the commercial

Invoice No. GSNE 20160902 dt. 02.09.2016 of Yangzhou Source New

Energz Tec, shown to him in respect of Bill of Entry No. 7424666 dt.

ll.ll.2016, where the unit price is shown as 1.15 U.S.D. instead ol O.29

U.S.D., as declared in the said Bill of Entry.

i That he did not accept the unit price as well as the commercial

Invoice No. INI 7 0621 dt. 21.06.2017 of Guangdong Pustar Adhesives and

Seaiants Co. Ltd. shown to him in respect of Bill of Entry No. 2561814 dt.

22.07 .2017 where the unit price is 1.25 U.S.D. while the Bill of Entry has

been assessed at a declared unit value of O.29 U.S.D..

> That he did not accept the unit price as well as the commercial

Invoice No. INI 70825 dt. 25.08.2017 of Guangdong Pustar Adhesives and

Sealants Co. Ltd. shown to him in respect of Bill of Entry No. 3563287 dt.

lO.1O.2Ol7 where the unit price is shown as 1.25 U.S.D. whereas the Bill

of Entry has been assessed at unit value declared at O.29 U.S.D..

3.2 Further Statement of Sh. Sameer Contractor, Authorised Signatory

of M/s. Fern Exim LLP, was recorded on 08.03.2019, wherein he stated as

under:

! That in continuation to his Statement dt. 12,02.2019, he gave his

further Statement and produced import invoices and packing list, B.R.C.

and sales invoice of Billof EntryNo.7424666 dt. 1 1. 1 1.2O 16, Bill of Entry

No. 2561814 dt. 22.07 .2017 and Bill of Entry No. 3563287 dr. 10.10.2017,

Income tax returns for year 2Ol3-14 to 2Ol7-18 of Mrs. Naaz Contractor,

Income tax returns for 2016-17 to 2018-19 of Mrs. Krupi D Parmar,

Income Tax returns of M/s. Fern Exim LLP for the year 2016-17 to 2018-
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19, LLP partnership agreement and partners resolution for authorizing

him to represent and I.E.C. code.

F That the entire Import Consignment was sold directly to Sadik Ali

Gulam Ali & Sons and they have paid Sales Tax/VAT/GST as applicable,

in relation to sale of imported PU consignment to Sadik Ali Gulam Ali &

Sons.

F That he was not aware of the source of Income of Mrs, Krupiben D.

Parmar, shown in income tax returns of 2Ol6-L7 to 2018- 19.

! That he undertook to provide the breakup of unsecured loans of Rs.

9,1OOl- in 2015-16, Rs. 8,40,012/- in 2016-17 and Rs. 27,9O,829 l- in

2017-18.

F That he had not discussed with the partners of M/s. Fern Exim LLP

about the paral1el invoices shown to him during the recording of his

Statement on 12.O2.2O19.

3.3 Further Statement of Sh. Sameer Contractor, Authorised Signatory

of M/s. Fern Exim LLP, was recorded on 25.04.2019 wherein, he stated as

under:

) That in continuation of his Statements dt. 12.02.2019 and

08.03.2019, he was giving his further Statement.

) That he produced Bank statement of himself and both partners of

M/s. Fern Exim LLP for last live years, Breakup of unsecured loans givcn

by partners to M/s. Fern Exim, Income tax return of 2018-19 of Mrs. Naaz

Contractor and his Income Tax returns for five years.

F That he had already sent original import invoices and packing list of

import by M/s. Fern Exim LLP pertaining to PU sealant for last three years

by post.

) That on being asked whether he had any other account other than

3 in 1 NRE Account No. 23310094903 in Standard Chartered Bank,

Mithakali Road, Ahmedabad; he replied that since his father is power of

Attorney holder, he will have to check and confirm if he has opened any

other.

) That he did not remember the source of the deposit of U.S.D.

1369.150 on 01.08.2016 in his Standard Chartered 3 in 1 NRE Account

No. 23310094903.

F That the entry relating to deposit of Rs. 5,08,5O31 - on 02.O9.2016

and deposit of Rs. 5,68,81 6l - on 07 .O9.2016 rn his Standard Chartered 3

Pagc I ol,l5



S C N No Vlll/48 66/Pl/H0l/2018-19
C!s/Sll8/Ofl/2412020-Prev

F. No Vlll/1 0-i8/Prev/O&r'JH0/2021,22

in i NRE Account No. 23310094903, pertained to the amount from a Fixed

Deposit account.

) That the withdrawal of Rs. 7,OO,OOO/- on 06. 10.2016, from his

Standard Chartered 3 in 1 NRE Account No. 23310094903 to Mrs. Naaz

Abbas Contractor, pertained to an amount he had lent to Mrs. Naaz Abbas

Contractor for her investment in M/s. Fem Exim LLP.

} That the entry of three deposit of Rs. 14,39 ,949 l- each on

16.05.2017 in his Standard Chartered 3 in I N.R.E. Account No.

233 10094903, pertained to amounts from Fixed deposits while the

withdrawal of Rs. 28,51,4541 - on 16.O5.2017 pertained to payments made

towards Outstanding overdraft however he did not remember the overdraft

account number and undertook to provide it later.

) That the withdrawal of Rs. 6,25,000|-, on 15.07.2017 from his

Standard Chartered 3 in 1 NRE Account No. 233100949O3, was used to

settle miscellaneous outstanding and expenses.

} That the withdrawai of Rs. 1,52,991.96, on 04.O8.2O17 from his

Standard Chartered 3 in 1 NRE Account No. 23310094903, was for

payment ofcredit card bill of Standard Chartered No. 4622735456023309.

) That he did not remember the details of withdrawal of Rs.

2,45,6651- on 07.12.2017 from his Standard Chartered 3 in I NRE

Account No. 23310094903, however he undertook to provide it later.

F That he will have to check whether his mother Mrs. Naaz Contractor

has any other account other than 3 in 1 Saving account No. 23310094881

in Standard Chartered, Mithakali 6 road, Ahmedabad.

) That he undertook to check and give the bank statement ofBank of

Baroda from which loan to M/s. Fem Exim LLP was given by Mrs. Naaz

Contractor as per the Loan account statement given by him.

) That he undertook to provide details relating to entry of deposit of

Rs. 1,50,000/- on 24.O2.2O16 and deposit of Rs. 1,50,0O0/- on

02.O2.2017 from Axis bank in Mrs. Naaz Contractor's Standard Chartered

3 in 1 Saving Account No. 23310094881.

) Thattheentryof depositof Rs. 10,05,271.67 on27.O4.2017 inMrs.
Naaz Contractor's Standard Chartered 3 in 1 Saving Account No.

233 1009488 1 , was from sale of shares.

) That he undertook to check and conlirm why the said amount from

sale of share is not reflected in Income Tax return of Mrs. Naaz Contractor

for FY 2O17-18.

) That he does not know the details about the entry relating to deposit

of Rs. 4,45,000/- on 27.L2.2O17 and deposit of Rs. 1,50,000/- on
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02.O1.2018 from Axis bank in Mrs. Naaz Contractor's Standard Chartered

3 in 1 saving Account No. 23310094881 and that the said money has been

used in purchase of share in her trading account on 30.12.2077 and

04.0 1.2018 respectively to EBNF0008.

> That he did not know about the entry of deposit Rs. 1,00,000/- on

12.O7.2017 from State bank of India in Mrs. Naaz Contractor's Standard

Chartered 3 in 1 Saving Account No. 23310094881 and the transfer ofthe

above amount on 24.07.2O 17 to Axis Bank account and he undertook to

provide the details thereof.

) That he undertook to check and give the details regarding the entry

relating to deposit of Rs. 3,00,000/- on 21.12.2017, deposit of Rs.

7,7O,OOOl- on 05.O6.2018, deposit of Rs. 3,02,000/- on 11.06.2018 and

Rs. 2,50,000/- on 13.06.2018 in Current Account No. 033302O00018i9

of M/s. Fern Exim LLP.

F That he undertook to check and give the details regarding the entry

relating to deposit of Rs. 25,000 l- on 15.06.2018, deposit of Rs. 40,000/'

on 18.7.2018, deposit of Rs. 1,50,000/- on 31.7.2018, deposit of Rs.

50,000/- on 31.07.2018 and deposit of Rs. 1,35,0oo1- on 02.08.201ti in

Current Account No. 03330200001819 of M/s. Fem Exim LLP.

) That he undertook to check and give the details regarding the entry

relating to deposit of Rs. 2,00,000/- on O4.O8.2O1a, deposit of Rs.

1,00,000/- on 24.O8.2O18, deposit of Rs. 3,35,o00/- on 04.o9.2018,

transfer of Rs. 3,35,000/- on 04.O9.2018, deposit of Rs. 1,01,000/- on

07.O9.2018, transfer of Rs. 5,00,000 on 14.09.2018 and transfer of Rs.

5,0O,0O0 on 14.O9.2OL8 in CurrentAccount No. 03330200001819 of M/s.

Fern Exim LLP.

L That he undertook to check and give the details regarding the entry

relating to deposit of Rs. 2,00,000/- on 08.10.2018, deposit of Rs.

2,OO,OOOl- on 08.10.2018, deposit of Rs. 1,90,000/- on 12.lO.2ola,

deposit of Rs. 2,00,000/- on 15.102018, transfer of Rs. 5O,000/- on

16. 10.2018, transfer of Rs. 5,00,000/- on 26.11.2018 in Current Account

No. 03330200001819 of M/s. Fern Exim LLP.

F That he undertook to check and give the details regarding the entry

relating to deposit of Rs. 1,00,000/- on 05.12.2018, deposit of Rs.

2,OO,OOOl- on 05.12.2O18, deposit of Rs. 1,50,00O/- on 05.12.2018,

deposit of Rs. 2,00,000/- on 07.12.2018, transfer of Rs. 2,66,000/- on

13.12.2018, deposit of Rs. 1,50,000/- on 09.Ol.2Ol9 and deposit of Rs.

1,00,000/- on 10.O1.2019 in Current Account No. O33302O00O1819 of

M/s Fem Exim LLP.
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F That he undertook to check and give the details regarding the entry

relating to deposit of Rs. 3,OO,OO0/- from account of Sameer Contractor

on 05.12.2018 in Current Account No. 03330200001819 of M/s. Fern

Exim LLP.

3.3.1 Sh. Sameer Contractor was evasive and did not offer any credibile

explanation in respect of the monetary transactions shown to him. He

evaded in giving a clear answer to the source of the deposit of U.S.D.

1369.150 on 01.08.2016 in his Standard Chartered 3 in 1 NRE Account

No. 23310094903. It also transpires that he had lent the amount Rs.

7,OO,OOO/- on O6. 10.2016 to Mrs. Naaz Abbas Contractor for her

investment in M/s. Fern Exim LLP, thus indicative of the fact that he was

the defacto partner in the firm right since its inception. He could not

substantiate the withdrawa-l of Rs. 28,51,454 l- on 16.O5.2OI7 which he

attributed to an Outstanding overdraft, the details of which he did not

provide. He further vaguely replied that the withdrawai of Rs. 6,25,O00/-

on 15.O7 .2017 was used to settle miscellaneous outstanding and

expenses. He aiso did not remember the details of withdrawal of Rs.

2,45,6651- on 07 .12.2017. In addition to the above withdrawals, there are

deposits of over Rs. 78.64 Lakhs in the various accounts as mentioned

supra, for which he did not provide any substantiable details.

3.4 Further Summons dt. 13.03.2019 and 19.03.2019 were issued to

the Authorised Signatory, M/s. Fern Exim LLP, 403, Nasir Apartments,

Muslim Society, Navrangpura, Ahmedabad-38O 009; to record Statement

and produce details and documents. M/s. Fern Exim LLP, vide letter dt.

26.03.2019, submitted that the personal documents are not waranted for

in such cases and should not be called for. They further submitted the

following documents, requested in the summons dt. 19.03.2019, which

were related to the company:-

. Original import invoices and packing list of last three years

pertaining to PU sealant imports.

. Sales tax/GST returns of the company.

3.5 Further Summons dt. 28.03.2019 and 04.04.2019 were issued to

the Authorised Signatory, M/s. Fern Exim LLP to record Statement and

produce details and documents.
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In this connection, M/s. Fern Exim LLP, vide mail dt. 03.04.2019,

submitted the acknowledgement slip regarding submission of the following

documents:-

1) Original Import Invoices and Packing Lists for imports pertaining to PU

Sealants for the last three years in respect of M/s. Fern Exim LLP.

2) Sales tax/GST returns of M/s. Fern Exim LLP.

It was also submitted that with respect to the other documents requested,

they have requested their Chartered Accountants but due to lot of work

pressure because of Financial Year ending, they have requested for time

till April month end before they can give them the relevant documents. ln

view of the above, M/s. Fern Exim LLP requested to grant time till First

week of May, 2019.

3.6 Further, Statement of Sh. Sadik H Kanchwala, resident of 405,

Lotus Residency, Kocharab, Paldi, Ahmedabad-38OOo7, was recorded on

16.05.2019 as he had purchased the said imported goods from the said

importer. He, interalia, stated that since last four years, he has been

running his business and has a godown at Shop No. 8, Prime Centre, near

Jansatta Press, Mirzapur, Ahmedabad. He submitted his BaIk statemcnt

(Vijaya Bank A/c No. 7301O0300003902) w.e.f. 01.04.2017 to 30.03.2019.

He submitted all six invoices under which the goods were bought by him

alongwith income tax returns for 16-17,17-18 and i8-19, VAT returns for

the period 01.04.2016 to 31.05.2017 and GST returns for the period from

2Ol7 -lB to December of 20 18- 19.

3.7 Further Statement of Sh. Sadik H Kanchwa-la was recorded on

27 .06.2019 , wherein he submitted following documents:

(1) Current Account Statement of Sadiq Ali for 2017 to 19

(2\ Savings A/C statement of Sadik Kanchwala for 2Ol7 to 79

(3) P U Purchase Invoices 2016 to 18

(4) PU sa-1e invoices - Photocopy - 2O16 to 18

(5) VAT return copy - 2016

(6) GST return copy - 01 .07.2017 ro 2Ol8

(71 IT return copy - 17-18 & 18-19

(8) Statement of Total Income Tax2077-18 and 18-19

(9) GST return copy 2Ol7 to 2018

(10) Glass Invoice photocopy
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4. Subsequently, a request was made to the Directorate of Revenue

Intelligence, New Delhi for verification of the genuineness of the parrellel

invoices of M/s. Yangzhou Source New Enerry Tec, China and M/s.

Guangdong Pustar Adhesives and Sealants Co.Ltd., China through

overseas inquiry. The Joint Director, Directorate of Revenue Intelligence,

New Delhi, vide letter F. No: DRI/HQ lPoIlXIlC 176412019 dt. 30.01.2020,

communicated that the Consul (Eco), Consulate General of India, Hong

Kong has informed that the China Customs has provided the export

declarations in respect of two consignments and the unit value decalred

therein is U.S.D. 1.6 and 1.21 against the respective declared values of

U.S.D. 0.25 and 0.29.

Further Statement recorded:

5. Summons df. 17.O3.2020 and 17.08.2020 were issued to Mrs. Naaz

Contractor, Partner, M/s. Fern Exim LLP, 403, Nasir Apartments, Muslim

Society, Navrangpura, Ahmedabad-38O 009 to record Statement. However,

Sh. Sameer Contractor appeared against the summons.

5. 1 Statement of Sh. Sameer Contractor, Partner of M/ s. Fern Exim LLP,

was recorded on 07.O9.2020, wherein he interalia stated as under:

)- That he agreed to the contents of his earlier Statement dt.

12.O2.2O19 and stated that there is one change in the constitution of their
firm, Fern Exim LLP.

) That Mrs. Krupi Parmar, who was earlier an equal partner in the

firm had quit in the month of March-2020 and he undertook to send the

new partnership deed.

) That he had taken over the partnership in place of Mrs. Krupi

Parmar.

) That earlier he was only the authorised signatory in the firm and

now he was the partner inthe firm alongwith his mother Mrs. Naaz

Contractor-

! That he was shown the Bill of Entry No. 3563287 dt. 10.10.2017

regarding import of PU Sealant (31OML/PC) (To be used for fixing of glass)

filed at I.C.D. Khodiyar which had arrived through container number

LCRU 2922240 and stated that the value declared by them is 0.26 U.S.D.

for the said consignment.

Pagc 9 of45



S C N No VllU48-66/Pl/HQ/2018-19
Cus/SllB/Ofi/2412020-Prev

F No \/llUr 0- 18/Prevlo&NHOt2a21'22

F That he was shown letter F. No. Hon/CUS/CN/O8/2019 dt. 10th

December 2019, from the Counsalate Generai of Hong Kong wherein, they

have mentioned that they have enclosed the report received from China

Customs wherein the value has been declared before the China Customs

at 1.6 U.S.D.. As per the report that has been enclosed with the letter, the

invoice value is shown as 4OO|2.8O U.S.D. and the invoice which was

produced by him before the Customs for clearance has been shown at

6252 U.S.D..

D That he was shown the Bill of Entry No. 7424666 dt. 11.11.2016

regarding import of PU Sealant (31OML/PC) (To be used for fixing of glass)

fi1ed at I.C.D. Thar Dry Port, Sanand which had arrived through container

number GESU 2925576 and stated that the value declared by them is 0.29

U.S.D. for the said consignment.

D That he was shown letter F. No. Hon/CUS/CN/08/2019 dt. 10

December 2019 from the Consulate General of Hong Kong wherein they

have mentioned that they have enciosed the report received from China

Customs wherein the value has been declared before the China Customs

at l.2l U.S.D.. As per the report, that has been enclosed with the letter,

the invoice value is shown as 43,560 U.S.D. and the invoice which was

produced by him before the Customs for clearance has been shown as

9,000 u.s.D..

F That on being asked to give his comments regarding the report, he

declined to offer any comments.

F That he declined to offer any comment with regard to value declarcd

by the supplier to the Chinese Customs.

F That he refused to offer any comments with regard to the question

as to how the remaining amount was remitted to the supplier, as the

supplier had shown higher value to the Chinese Customs than the one

mentioned in the invoice.

6. Also Summons dt. O4.12.2O20 was issued to Mrs. Krupiben

Dharmeshbhai Parmar, then Partner, M/s. Fern Exim LLP, 1, The Sharad

CHS Ltd., Near Radhaswami Satsang, 132 Feet Ring Road, Ranip,

Ahmedabad-382 080 to record Statement. However, Mrs. Krupiben

Dharmeshbhai Parmar vide letter dt. 09.12.2O2O, informed that she had

aiready retired as a partner from M/s. Fern Exim LLP w.e.f. 11.03.2020

and that she was never actively involved in any of the business activitics

of M/s. Fern Exim LLP and was not involved directly or indirectly in any

routine activities of the said lirm. It was further mentioned that Sh.
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Sameer Contractor was the authorised signatory on firm's behalf and his

Statements have been recorded and the Statements given by Sh. Sameer

Contractor can be treated as if given by the lirm and she would abide by

it. It was further added that she had never benefitted with any notable

profit from the business of M/s. Fern Exim LLP. She sought exemption

from personal appearance citing the Covid-19 situation and requested to

take her present submission on record.

Summary of evidences and Charges:

7. Thus, from the inquiry conducted and the oral and material

evidences gathered, it appeared that M/s. Fern Exim LLP, (lEC No:

0815020996) with registered address as 1, The Sharad CHS Ltd., Near

Radhaswami Satsang, 132 Feet Ring Road, Ranip, Ahmedabad-382 080,

now operating from 403, Nasir Appartments, Muslim Society,

Navrangpura, Ahmedabad-380009; have imported Poly'urethane Adhesive

Sealants from China by indulging in gross under-valuation with intent to
evade the payment of applicable Customs duty during the period from 16m

November 2016 to 12e Julv 2O18.

8. M/s. Fern Exim LLP, imported PU Sealant (3loml/pc) (To be used

for fixing of glass) 17,000 pcs against invoice no: IN70621 dt. 21.06.2017

under Container No: TCNU 9887967, vide Bilis of Entry bearing No:

2561814 dt.22.O7.2OL7 and 25,008 pcs against Invoice No: IN70825 dt.

25.08.2017 under Container No: LCRU 2922240 vide Bill of Entry No:

3563287 dt. 10. lO.2O17 from Guangdong Pustar Adhesives & Sealants

Co. Ltd., Dongfeng East Road, Qingxi Town, Dongguang City, Guangdong

Province, China at I.C.D. Sabarmati and 36,000 pcs against Invoice No:

GSNE 20160902 dt. 02.O9.2016 under Container No: GESU 2925576vide

Bill of Entry No: 7424666 dt. 11.11.2016 from Yangzhou Great Source

New Enerry Tec, Guoji Town, Yangzhou City, Jiangsu Province, China at
I.C.D. Thar, Sanand wherein the value of Polyurethane Sealant was

declared as U.S.D. O.29, O.25 and 0.29 respectively.

9. M/s. Fern Exim LLP, had filed Bill of Entry No: 7185573 dt.

12.07.2018 at Customs House, Pipavav port for import of 15,024 pcs of
Polyurethane Sealant from M/s. Vaole Exim Co. Ltd., Room 136 l/F
Building 3 Unit 81, North Fute Road, Shanghai, China the goods were

classified under Tariff Heading 3506 9999 of the Customs Tariff Act, 1975
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and the value was declared as U.S.D. 0.25 per bottle containing 330 m1 of

Polyurethane Sealant. The actual value of each bottle containing 330 ml

of Poi5mrethane Sealant was found to be U.S.D. 1.25 and accordingly the

declared value of U.S.D. 0.25 was found to be misdeclared and accordingly

rejected. Sh. Sameer Contractor, Authorised Signatory of the importer

accepted the assement of each bottle containing 33O mi of Poly'urethane

Sealant, @ U.S.D. 1.25 instead of U.S.D. 0.25 as declared by them in the

Bill of Entry. The case was adjudicated and the goods were ordered for

confiscation under section 111(m) of the Customs Act, 1962 and ,r'as

ordered to be released against payment of Customs Duty, Redemption fine,

Penalty and Interest in terms of Section 125(21 ol the Customs Act, 1962.

10. It also appeared from the copy of commercial invoice gathered

during inquiry and shown to Sh. Sameer Contractor, authorised signatory

and partner of M/s. Fern Exim LLP, during his Statement that the unit
price under Invoice No: IN70621 dt.2l.06.2017 and Invoice No: IN70B25

dt. 25.08.2017 was U.S.D. 1.25 which was on F.O.B. terms. The goods

P.U. Sealant covered under these invoices were imported vide Bi11s of trntry

Nos: 2561814 dt. 22.07.2017 ard 3563287 dt. 10.1O.2017 wherein the

unit price was declared as 0.29 and 0.25 U.S.D. respectively instead of

U.S.D. 1.25 as found in the Commercial Invoice. Further, the Consul (Eco),

Consulate Genera-l of India, Hong Kong informed that the China Customs

has provided the export declarations in respect of two consignments and

the unit value decalred therein was U.S.D. 1.6 and 1.21 against the

respective declared values of U.S.D. 0.25 and O.29 i.e in respect of the

goods covered under Container No: LCRU 2922240, imported vide Bill of

Entry No: 35632a7 dt. 10.10.2017 and Container No: GESU 2925576,

imported vide Bill of Entry No: 7424666 dated 1l ll.2016 respectively.

Thus, it appeared that the value declared before the customs was grossly

misdeclared.

Rejection of declared value and re-determination ofvalue:

11. Considering the Unit Price and Actual Values as available from the

letter of Consul (Eco), Consulate General of India, Hong Kong in respect of

25,008 pcs against Invoice No: IN70825 dt. 25.08.2017 under Container

No: LCRU 2922240 vide Bill of Entry No: 3563287 dt. 10.1O.2O17 from

Guangdong Pustar Adhesives & Sealants Co. Ltd and 36,000 pcs against

Invoice No: GSNE 2OL6O9O2 dt. O2.O9.2016 under Container No: GESU
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2925576 vide Bill of Entry No: 7424666 dt. 11.11.2016 from Yangzhou

Great Source New Enerry Tec and considering the Unit Price of U.S.D.

1"25 as available in the Commercial Invoice no: IN70621 dt.21.06.2017

against Bill of Entry bearing No: 2561814 dt. 22.O7.2017, since the value

in the import documents appear to be grossly undervalued. The said value

appears liable to rejection in terms of Rule 12 of the Customs Valuation

(Determination of Vaiue of Imported Goods) Rules 2007 (as amended). In

terms of Section 14 of the Customs Act, 1962 the value of the imported

goods shall be the transaction value of such goods, that is to say, the price

actually paid or payable for the goods when sold for export to India for

delivery at the time and place of importation, where the buyer and seller

of the goods are not related and price is the sole consideration for the sale

subject to such other conditions as may be specified in the rules made in

this behalf. As the price indicated is at the port of export in China as

available from the letter of Consul (Eco), Consulate General of India, Hong

Kong, the value is required to be redetermined by applying the Rules 3,9
and 1O(2) of the Customs Valuation (Determination of Value of Imported

Goods) Rules,2007 (as amended). Since the value so available is F.O.B.

value, the assessable value is redetermined applying Rules 3, 9 and 10(2)

of the Customs Valuation (Determination of Value of Imported Goods)

Rules, 2007 as detailed in Annexure-A to the S.C.N. and accordingly the

total re-determined assessable value appeared to be Rs. 85,25,6131-.

I 1.1 Further, it was observed that in the case of goods covered under Bill

ofEntryNo:7424666 dt. 1 1. 1 1.2016, the additional duty of customs levied

under Section 3 of the Customs Tariff Act, 1975 was based on the Retail

Sale Price in terms of the proviso to Section 3(2) of the Customs Tariff Act,

1975, and the said importer M/s. Fern Exim LLP had declared the Retail

Sale Price as Rs. 20/- per pcs, which also appeared to be mis-declared in

as much as the actual Unit Price of the goods under Bill of Entry No:

7424666 dt. 1 1.1 1.2016 was found as U.S.D. 1.21 instead of the declared

Unit Price of U.S.D. 0.29, thus it appeared that the actual Unit Price was

4.17 times more than the declared Unit Price. Accordingly, the Retail Sale

Price is also required to be re-determined and the same appears to be Rs.

84 /- per pcs, i.e. 4.17 times the declared R.S.P..

12. M/s. Fern Exim LLP, have imported Polyrrrethane Sealant from

China under various Bills of Entry by declaring total assessable value as

Rs. 14,58,039/-, as detailed in Annexure- A to the Notice. As discussed
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above, the evidences are indicating that the values of the PolJ,urethane

Seaiant, declared by M/s. Fern Exim LLP at the time of its importation,

were much lower than the actual va-1ue of the goods as in actual invoices

of the overseas supplier firm and the overseas inquiry report and

accordingly the assessable Value is found as Rs. 85,25,613/-.

13. In terms of Section 46(4) ol ll:.e Customs Act, 1962, the importer has

to certify the truth of the contents of the Bil1s Entry. In the instant case,

the importer was fuily aware of the actual value of the imports, however,

knowing fu1ly invoices depicting lower value were presented at the time of

clearance of import cargo before customs authorities and certified the

lower value as declared in the Bills of Entry to be the true transaction

value. In the instant case, the importer has resorted to making false

declaration with respect to the value of the goods in the Bi11s of Entry fl1ed

under Section 46 of the Customs Act 1962, for the import of the goods.

Further, in terms of Rule 1 1 of the Customs Valuation (Determination of

Value of imported Goods) Ru1es, 2007, the importer has to furnish a

declaration disclosing fu11 and accurate details reiating to the value of

imported goods. Thus, in view ofthe facts discussed in the foregoing paras

and materiai evidences available on records, it appeared that M/s. Fern

Exim LLP, have contravened the provisions of Section 14, Section a6$) ol

the Customs Act, 1962, Rules 3 & 1 1 of the Customs Valuation

(Determination of Value of Imported Goods) Rules, 20O7, in as much as

they had intentionally mis-declared the value. It therefore appeared that

the value of the subject goods, declared by M/s. Fern Exim LLP, in the

import documents, was not in conformity with Section 14 of the Customs

Act, 1962 read with Rules 3 & 11 of the Customs Valuation (Determination

of Value of the imported goods) Rules, 2OO7 and it is 1iab1e to be rejected

in terms of Rule 12 of the said Rules and recourse is to be taken to other

Rules for re-determination of actual transaction value. Further, freight &

insurance, in accordance with Rule 10(2) of the Customs Valuation

(Determination of Vaiue of Imported Goods) Rules, 2007 (as amended) is

added to the value, as obtained through overseas inquiry and through the

paraliel set of invoices.

14 . It therefore appeared that the Poly'urethane Sealant, as detailed

Annexure- A to the S.C.N., were imported by resorting to mis-classification

and suppression of the actual transaction value before the designated

authority of Customs, in the Bi11s of Entry fi1ed under Section 46 of the
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Customs Act, 1962. Thus, the Polyurethane Sealant as detailed in

Annexure - A, having declared assessable Value of Rs. 14,58,039/- and

re-determined assessable value of Rs. 85,25,6131- is liable to confiscation

under the provisions of Section 111(m) of the Customs Act, 1962.

15. Accordingly, it appeared that M/s. Fern Exim LLP, have rendered

themselves liable for penalty under Section 112(a) and (b) of the Customs

Acl, 1962.It further appeared that the said importer had evaded payment

of Customs duty by way of willful mis-statement and suppression of facts,

as discussed in foregoing paras and therefore, the differential duty on the

aforesaid goods, as detailed in Annexure- A, was liable to be recovered

from M/s. Fern Exim LLP, by invoking Section 28$) of the Customs Act,

1962, along with applicable interest under Section 28AA of the Customs

Act, 1962.

16. The aforesaid acts of willful mis-statement and suppression of facts

by M/s. Fern Exim LLP have led to short lery of duty rendering them liable

for penalty under Section 114A of the Customs Act, 1962, in as much as

the duty had been evaded by them by reason of willful mis-statement and

suppression of facts as narrated above.

Roles of individuals and firm:

17. M/s Fern Exim LLP:

17.1 lt appeared that M/s. Fern Exim LLP, having its earlier registered

address at 1 , The Sharad CHS Limited, Near Radhaswami Satsang,

Opp.Bandhunagar Flats, Near 132 feet Ring road, Ranip, Ahmedabad-382

480 and currently operating from 403, Nasir Appartments, Muslim

Society, Navrangpura, Ahmedabad-38O 009; have imported Polyrrrethane

Sealant classified under C.T.H. 3506 9999 by indulging in gross under-

valuation with intent to evade the payment of Customs duty as narrated

in the forgoing paras. The importer has failed to make a true declaration

in respect of the value of the goods imported under the Bill of Entry as

contemplated under Section 46(4) of the Customs Act, L962. Thus, the

importer M/s. Fern Exim LLP have, by their acts of omission and

commission as supra, have rendered the goods liable to confiscation under

the provisions of Section 111(m) of the Customs Act, 7962 and thus they

are liable to penalt5r under Section 1 12 (a) and (b) of the Customs Act 1962.
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17.2 Further, the said importer M/s. Fern Exim LLP, have evaded

payment of Customs duty by way of willful mis-statement and suppression

of facts as discussed in foregoing paras, rendering the differential duty

liable to be recovered from them by invoking Section 28$l ol the Customs

Act, 1962, along with appiicable interest under Section 28AA of the

Customs Act 1962. This has rendered them liable to penalty under Section

1 14A of the Customs Acl 1962.

18. Sh. Sameer Contractor, Partner of M/s. Fern Exim LLP:

18.1 It appeared that Sh. Sameer Contractor, Partner of M/s. Fern Exim

LLP, emerged as the mastermind who had hatched the plot for

undervaluation of the goods and is thus responsible for the lapses as

discussed in the foregoing paras. He was the person who was admittedly

dealing with the purchase and import of the Poly'r:rathane Sealant from

China. In the case of Bill of Entry No: 7185573 dl. 12.07.2018 filed at

Customs House, Pipavav poprt for import of L5,O24 pcs of Poll.urethane

Sealant from M/s. Vaole Exim Co. Ltd., China; the value was declared as

U.S.D. 0.25 per bottle containing 330 ml of Polyurethane Sealant. Sh.

Sameer Contractor accepted the value of each bottle, containing 330 ml of

Polyrrrethane Sealant, as U.S.D. 1.25 instead of U.S.D. 0.25 as declared

by them in the Bill of Entry ald accordingly the case was then adjudicated.

However, when he was shown the actual value of invoice in respect of two

imports from M/s. Yangzhou Source New Energr Tec and M/s. Guangdong

Pustar Adhesives & Sealants Co. Ltd., he did not accept the same. Further,

when he was confronted with the report from China Customs with regard

to the valuation in the cases of his imports, he again declined to offer any

comments. Sh. Sameer Contractor was also evasive and non-co-operatrve

by not offerring any credibile explanation in respect of the monetary

transactions shown to him. He evaded in giving a clear answer to the

source of the deposit of U.S.D. 1369.15O on 01.08.2016 in his Standard

Chartered 3 in 1 N.R.E. Account No. 23310094903. It also transpired that

he had lent the amount Rs. 7,00,000/- on 06.10.2016 to Mrs. Naaz Abbas

Contractor for her investment in M/s. Fern Exim LLP, thus indicative of

the fact that he was the defacto partner in the lirm since its inception. He

could not substantiate the withdrawal of Rs. 28,51,454 l- on 16.5.2077 ,

which he attributed to an Outstanding overdraft, the details of which he

did not provide. He further vaguely replied that the withdrawal of Rs.

6,25,000 /- on 15.07.2017 was used to settle miscellaneous outstanding
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and expenses. He a-lso did not remember the details of withdrawal of Rs.

2,45,6651- on 07.12.2017. In addition to the above withdrawals, there

were deposits of over Rs. 78.64 Lakhs in the various accounts as

mentioned supra for which he did not provide any substantiable details. It
is, thus, appeared that he has done acts and omissions which rendered

the goods imported by M/s. Fern Exim LLP, liable to confiscation under

Section 111(m) of the Customs Act 1962, hence he is liable for penalty

under Section 112(a) and (b) of the Customs Acl 1962.

18.2 Further, Sh. Sameer Contractor, knowingly or intentionally made

and used the declaration under Section a6gl of the Customs Act, 1962,

which is fa,lse or incorrect with regard to the particulars relating to the

value of goods, before the Customs authorities at the material time of

assessment of the goods on importation, as discussed in foregoing paras,

rendering him liable to penalty under Section 114AA of the Customs Act

1962.

19, Mrs. Naaz A. Contractor, Partner of M/s. Fern Exim LLP:

19.1 It appeared that Mrs. Naaz A. Contractor, as a Partner of M/s. Fern

Exim LLP, is responsible for the lapses as discussed in the foregoing paras.

However, she did not appear against the summons issued and authorised

her son, now partner, Sh. Sameer Contractor, to present himself against

the summons. It is thus appeared that she had done acts and omissions

which rendered the goods imported by M / s. Fern Exim LLP, liable to

confiscation under Section 111(m) of the Customs Act 1962, hence she is

liable for penalty under Section 112(a) and (b) of the Customs Act 1962.

19.2 Further, Mrs. Naaz A. Contractor, as a Partner of M/s. Fern Exim

LLP, is also responsible for knowingly or intentionally making, signing or

using or causing to be made, signing or using the declaration, statement

or document as discussed supra, which is false or incorrect in any material

particular, in the transaction oftheir business for the purposes of this Act.

This has rendered her liable to penalty under Section 1 14AA of the

Customs Act 1962.

20. Mrs. Krupi Parmar, then Partner of M/s. Fern Exim LLP:

20.1 It appeared that Mrs. Krupi Parmar, as a Partner of M/s. Fern Exim

LLP, at the material time of import, was also responsible for the lapses as
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discussed in the foregoing paras, by the firm. However, she did not appear

against the summons issued and preferred to send a letter informing that

she had already retired as partner from M/s. Fern Exim LLP w.e.f.

11 .O3.2O2O and that she was never actively involved in any of the business

activities of M/s. Fern Exim LLP and had not involved directly or indirectly'

in any routine activities of the said firm. It was further added that she had

never benefitted with any notabie prolit from the business of M/s. Fern

Exim LLP. It also appeared that she has done acts and omissions which

rendered the goods imported by M/s. Fern Exim LLP, liable to confiscation

under Section 1 1 1(m) of the Customs Act 1,962; hence she is also liable for

penalty under Section 112(a) and (b) of the Customs Act, 1962.

20.2 Further, Mrs. Krupi Parmar, as a Partner of M/s. Fern Exim LLP,

was also responsible for knowingly or intentionally making, signing or

using, or causing to be made, signing or using the declaration, statement

or document as discussed supra, which is false or incorrect in any material

particular, in the transaction of their business for the purposes of this Act.

This has rendered her liable to penalty under Section 114AA of thc

Customs Act 1962.

21. In view of the above, M/s. Fern Exim LLP, holding IEC No.

0815020996, presently having their address at 4ft Floor, 403, Nasir

Appartments, 22 Musiim Society, Navrangpura, Ahmedabad, Gujarat-38O

009; were called upon to show cause to the Additional / Joint

Commissioner of Customs, having his office at 'Custom House', Near All

India Radio, Old High Court Lane, Navrangpura, Ahmedabad 380 009 as

to why: -

(i) The total declared assessable value of Rs. 14,58,039 l-, in respect of

78,O08 Pcs of Polyurathane Sealant (P.U. Sealant), covered under the Bills

of Entry as detailed in Annexure-A to the Notice, should not be rejected

under Rule 12 of the Customs Valuation (Determination of Value of

Imported' Goods) Rules, 2OO7 an.d re-determined at Rs. 85,25,613/ - under

sub-section (1) of Section 14 of the Customs Act, 1962 read with Rule 3

and 10 of the Customs Valuation (Determination of Value o[ Imported

Goods) Ruies, 20O7, as applicable;

(ii) The impugned goods, i.e. 78,008 Pcs of Polyurathane Sealant (P. U.

Sealant) having decalred value of Rs. 14,58,039 I - and redetermined
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assessable value of Rs. 85,25,613/- as detailed in Annexure - A to the

notice, should not be held liable to confiscation under the provisions of

Section 111(m) of the Customs Act, 1962;

(iii) Differential Customs dut5r amounting to Rs. 17,50,275/- lBasrc

Customs Duty Rs. 9,20,7761- + I.G.S.T. Rs. 8,29,499 l-l leviable on the

said goods as detailed in Annexure- A to the Notice, should not be

demanded and recovered from them under Section 28$l of the Customs

Act, 1962;

(iv) Interest should not be recovered from them on the differential

Customs duty of Rs. 17,50,275/- under Section 28AA of the Customs Act,

1962;

(v) Penalty should not be imposed on them under Section 114A of the

Customs Act, 1962;

(vi) Penalty should not be imposed on them under Section 112(a) and

(b) of the Customs Act, 1962.

22. Further, (i) Mrs. Naaz Abbaz Contractor, Partner of M/s. Fern Exim

LLP, (ii) Mrs. Krupi Parmar, then Partner of M/s. Fern Exim LLP and (iii)

Sh. Sameer Contractor, Partner of M/s. Fern Exim LLP were called upon

to show cause as to why:-

(i) Penalty shouid not be imposed on them under Section 112(a) and

(b) of the Customs Acl, 1962.

(ii) Penalty should not be imposed on them under Section 114AA of the

Customs Act, 1962.

Defense Reply dt. L8.O5.2O22 t

23. M/s. Fern Exim and its three Co-noticees have filed a single joint

written reply to the S.C.N. on 18.05.2022. They submitted that :-

23A. they have received the S.C.N. proposing to reject the transaction

value declared by M/s. Fern in the following 03 Bil1s of Entry under which

clearance of imported goods, namely, PU Sealant was permitted and re-

F No VllUl0-18/Prev/O&,A,/HQ/2021-22
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t602J81.-J

determine the same by invoking the provisions of Section 14 of the

Customs Act,7962 and the Customs Valuation Rules, 2007:-

S,

\. B/I,: \O. Dr. Sl,ltion
Drclarcd

Vrlue (Rs.)
D..lrred Iiflit
Pricc (t.S.D.)

Re-detcrmined
Vrluc (Rs.)

Rc-determi crl Unit
I'rice (t.S.D.)

I J J f, 6 1 l1

I 256r814 22.07.17 Sabarmati {16935.90 0.29 3224262.99 l.ta
3563287 r 0.10.17 Sabarmati 32E302.00 0.25 I69196tt.71 1.60

1424666 ltlr.l6 Thar,
Sanand

?l2E0l.{1 0.29 r.zr 
1

23B. the criteria laid down in rule 12 of CVR, 2OO7 for rejection of

declared value is not satisfied by the impugned SCN. As per Explanation

(1) to rule 1 2 of CVR, rule 12 itself does not provide a method for

determination of value. It is ordained that the value sha11 be determined

by proceeding sequentially in accordance with rules 4 to 9. However, no

attempt is made in the impugned SCN to proceed as per sequence

commencing from rule 4. The notice would directly take recourse of rule 9

i.e. residual method, which is not permitted under the law, i.e. rule 12 of

cvR,2007.

23C. Under 12(1) of CVR, 2OO7, the proper officer is required to arrive at

a conclusion that value of imported goods cannot be determined under the

provisions of sub-rule (1) of rule 3 and thereafter, he is required to proceed

sequentialiy in accordance with rules 4 to 9. Hence, determination of value

under rule 3 and under any ruie between rule 4 to rule 9 in that sequence

cannot go hand in hand. Either it has to be under rule 3 on one hand or

under rule 4 to 9 on the other hand. Therefore, rule 3 and 9 of CVR, 2007

can not be invoked simultaneously. This is also laid down in rule 3(4) of

cvR,2007.

23D. Notwithstanding above, brushing aside the legal requirement to

follow the sequence from rule 4 to 9 is sufficient to establish that no

identical goods (rule 4) or similar goods (rule 5) were ever sold for export

to India and imported at or about the same time as the goods being valued,

at the price that is proposed to be applied. No reason is given in the

impugned notice for not following rule 7 and rule 8. The impugned SCN

indirectly zeroing on rule 9 and has ignored Note to rule 9.

23E. The impugned SCN does not comply with Note I to rule 9 inasmuch

as it does not cite any previously determined customs value for the

purpose of determining the value of goods under consideration by invoking

rule 9 of CVR,2OO7.
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23F. Assuming without admitting but going by the proposal at para

18(1)(i) of impugned SCN, that rule 3 of CVR, 2009 is invoked to determine

the value, it is submitted as per rule 3(2) of CVR, 2OO9, value of imported

goods under rule 3(1) shall be accepted subject to conditions laid down in

the proviso to the said sub-rule 3(2). In as much as none of the conditions

listed in the said proviso have been shown as application to the case in

hand, the case is covered by rule 3(1) of CVR, 2009.

23G. The inability of the proper officer to determine the value under rule

3(1) would bringthe case back to the scope of Explanation (1)(i) to Rule

12(2), which stipulate determination of value by proceeding sequentially

in accordance with rules 4 to 9.

23H. Since no attempt is made to abide by the sequence from rule 4 to 9,

the impugned SCN is not in accordance with law as laid down under CVR,

2007. Consequently, the same is liable to be vacated. A1so, as per Section

la (1) of Customs Act, 1962, the value of the imported goods sha11 be the

transaction value of such goods, that is to say, the price paid or payable

for the goods when sold for export to India.

231. Among the ruies prescribed under Explanation (1)(i) to Rule l2(2) of

CVR, 2007 for determining the va1ue, rule 10 is not listed. As per the said

Explanation, value can be determined only between rule 4 to rule 9. Rule

10 deals with specified additions to price actually paid or payable for the

imported goods. In this case, it is proposed to determine the value as Rs.

85,25,6131/- by invoking provisions of Section 14(1) of the Customs Act,

7962 read with rules 3, 9 and 10 of CVR, 2007. However, it is not alleged

in the entire SCN that M/s. Fern have paid Rs. 85,25,6i3/-. It is also not

alleged that Rs. 85,25,6131- is payable by M/s. Fern for the goods under

consideration. Therefore, the impugned SCN has neither satisfied the

requirement of Section i4(1) of the Customs Act, 7962 nor rules 3,9,10(21

and i2 of CVR, 2007. Consequently, the SCN is liable to be vacated, being

not in accordance with Iaw.

23J. The attachment to the letter dated 10.09.2019 of Consul (Eco.),

Hong Kong, which issaid to be report from China Customs, does not bear

sign and stamp of any Chinese authorities. M/s. Fern have not been

supplied with copy of documents titled "Customs Declaration" filed with

Customs authority of China, etc. in the enclosure to the Consul's letter.
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Hence, they prayed to follow the principles of natural justice and supply

copy of all the documents, duly certified by competent Customs authority

of China, based on the which the said enclosure is purportedly prepared,

along with English translation of all the documents. Further, even the

letter under which Chinese authorit5r purportedly supplied the said data

to Consulate General of India, Hong Kong is not provided. Further, no

attempt is made to establish any corelation between the Customs

Declarations filed in China with the Bills of Entry fi1ed in India. Morcovcr,

details of Export Declaration corresponding to commercial invoicc

purportedly bearing No. IN 170621 df.2L.06.2017 for container No. TCNU

9887967, is not even covered in the aforesaid enclosure to the letter of

Consul (Eco) nor separately supplied to M/s. Fern. Hence, no charge of

undervaluation can be framed based on such non-existent documents.

23K. At the cost of repetition, it is submitted that the legal requirement

for determination ofvalue of imported goods under Section 14(1) of

Customs Act, 1962 is "price paid or payable". There is no iota of evidencc

in the form of proforma invoice, invoice, emaii correspondence, chat, chits,

etc. exchanged with overseas supplier, confessional statement of any one

or more partners of M/s. Fern or M/s. Sadikali Gulamaii & Sons (buyer of

goods from M/s. Fern) to indicate that M/s. Fern have paid or agreed to

pay the amount mentioned in the declaration liled by supplier before the

Custom authority of his country. There is also no oral or documentary

evidence to show that any such amount over and above the invoice

produced before Customs authority at the port of import in India was

payable by M/s. Fern to the overseas supplier or their agents, etc. at any

point in time and to fu1fil this obligation, M/s. Fern charged M/s. Sadikali

Gulamali & Sons any amount over and above the invoice price. As a matter

of fact, the impugned SCN does not even allege that M/s. Fern \ /as awarc

about filing of any such declarations by the overseas supplier before then

respective Custom authority having jurisdiction over the foreign port of

export. The requirement of law as enunciated under Section 14 of Customs

Act, 1962 for determination of value of goods imported into India is not

subservient to the declarations filed before the overseas Customs

authorities but the same is pegged to the amount paid or payable by the

importer in India. The impugned SCN does not cite any legal provision of

Customs Act,1962 read with CVR, 2OO7 framed thereunder to

automatically catapult the export declaration (assuming that such

declarations were indeed filed by the overseas supplier) showing higher
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price flled by overseas exporter before his Custom authority without

knowledge of Indian importer into import price in India and thereby render

the Indian importe r liable to pay duty on such higher price without

actually establishing that such a price was actually paid or was/is payable

by him at any point in time. Such an approach would clearly militate

against the legal machinery contained in Section 1a(1) of Customs Act,

1962 read with CVR, 20O7 framed thereunder and would render the same

otiose.

23L. The impugned SCN having failed to establishthat the amount of Rs.

85,25,6131- was paid by M/s. Fern or was payable by them, does not pass

the muster of Section 14(1) of Customs Act, 1962 read with CVR, 2007

framed thereunder. They submitted that unsigned and unstamped

enclosure to the letter dated 10.09.2019 of Consul (Eco), Hong Kong which

is neither any document filed before Chinese Customs nor contents thereof

have been certified to be correct and true by the Chinese Customs, cannot

be admitted as evidence, more particularly when no evidence is brought

on record regarding contemporaneous or previously determined Customs

values that can be related to the goods under consideration.

23M. They referred the case law of Commissioner of Customs, Calcutta

v/s South India Television (P) Ltd., 2OO7 (214) ELT 3 (S.C.). Hon'ble

Supreme Court has unambiguously cast a responsibility on the

Adjudicating Authority (AO) to examine the probative value of the

documents based on which undervaluation is alleged.

23N. An unsigned and unstamped document that is neither certified to

be true by the Custom officer of China before whom the contents of the

said documents were filed in the form of Export Declarations nor by the

Custom officer of India who has prepared and forwarded the same to his

Indian counterpart and which is not also corroborated by any direct or

indirect evidence to support the correctness or truthfulness thereof,

cannot have any probative value for the purpose of determining the value

of imported goods under Section 14(1) of Customs Acl, 1962 read with

CVR, 2007 framed thereunder. Hence, stand alone unsigned and

unstamped enclosure to the report of Consul (Eco), Hong which is bereft

of any corroborative evidence, cannot constitute admissible evidence for

the purpose of rejecting the transaction value and determination thereof,
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under Section 14(1) of Customs Act, 1962 read with CVR, 2007 framed

thereunder.

23O. The entire case is built on the basis of "Summary of evidences and

Charges" contained in para 7 to para 10 of the impugned SCN. Para 7 and

8 are of the nature of factual statements. Para 9 deal with import at

Pipavav which, as such, is beyond the scope of adjudication of the

impugned SCN that is issued principaily by relying upon the report of

Consul (Eco), Hong Kong. Reference to invoice No. IN 170627 dated

21.06.2017 is misplaced inasmuch as it is evident from Btr No. 2561814

dated 22.07.2017 filed by M/s. Fern with ICD Sabarmati that the said

invoice is in respect of goods imported in container No. TCNU 9887967 for

which the enclosure to the report of Consul (Eco), Hong Kong admits that

there is "No Matched Data". With regard to the remaining 02 containers

stated in Para 70, the allegations of undervaluation made against M/s.

Fern are not supported by facts available on record as well as law.

23P. The above paragraphs do not pinpoint any evidence regarding

retention or transfer of any extraneous consideration by M/s. Fern to the

overseas supplier by cash or kind (at thetime prior to or post- importation).

Similarly, no evidence is cited to indicate that M/s. Fern sold the goods to

M/s. Sadikali Gulamali & Sons for sale in India at any price over and above

the price charged by them in the invoice raised on the said buyer. No

evidence of cash remittance to overseas seller or cash realization from

Indian buyer of the imported goods covered by the O3 bills of entry under

consideration is placed on record.

23Q. The enclosure to the ietter dated 1O.09.2019 of Consul (Eco) based

on which the unit price is alleged to be USD 1.21 does merit consideration

as valid evidence, as already demonstrated by them in the preceding

paragraphs. None of the 03 Bills of Entry filed by M/s. Fern, i. e. Bill of

Entry No. 2561814 dated 22.07.2017, 3563287 dated 10.10.2017 and

7424666 dated 11.1I.2016 suffer from any mis-declaration at the hands

of M/ s. Fern.

23R. Inasmuch as the proceedings contemplated against M/s. Fern are

not tenable on facts as well as law, penal action proposed against their

partners, namely, Sh. Sameer Contractor, Ms. Naaz Contractor and Ms.

Page 2.1of4j
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Krupi Parmar under Section I l2(al & (b) and Section 114AA of the

Customs Acl, 1962 is also liable to be dropped.

23S. The proposals against al1 03 partners contain a common expression

as to he/she has done acts and omissions which rendered the goods liab1e

to confiscation under Section 111(m) of the Customs Act, 7962. However,

not a single act of omission or commission by any of them is pinpointed in

the impugned notice. Hence, none of the partners can be said to have

rendered the goods liabie to confiscation under Section 111(m) and have

rendered themselves liable to penalty under Section 112(a) or (b) of the

Customs Act, 1962. The sub-clause (a) and (b) are separated by "or" and

therefore, simultaneous invocation of both is not permissible in law.

23T. The transaction value declared by M/s. Fern in the 03 Bi1ls of Entry

under consideration is true as the same was declared on ttre basis of

corresponding invoices received from the overseas suppliers. Apart from

lack of evidential value of the enclosure and non-existent declarations

(since copy of none is provided or even relied in the SCN) purportedly filed

by the suppliers with their Customs authorit5r, the impugned SCN does

not disclose the basic fact that any of the partners had any knowledge

about such declarations. Hence, the basic requirement of Section 114AA

of Customs Acl, 1962 that there must be knowledge or intention behind a

false or incorrect declaration is not satisfied. On this basis, it is submitted

that none of the partners are liable to penalty under Section 114AA of the

Customs Act, 1962.

23U. The impugned SCN does not dispute the foilowing facts placed on

record by Ms. Krupi Parmar, the then partner of M/s. Fern, that she was

never involved directiy or indirectly in any routine activities of the firm.

Consequently, in the admitted facts and circumstances, where Ms. Krupi

Parmer was not involved in the activities of M/s. Fern, it cannot be alleged

or held that she had made any false declaration in the Bills of Entry and

had thereby rendered the goods liable to confiscation under Section 1 1 1(m)

so as to attract penal action under Section I l2(al l@) or Section 1 14AA of

Customs Act, \962. On this basis, there is no eventuality to penalize Ms.

Krupi Parmar, the then partner of M/s. Fern under any provisions of

Customs Act,l962.

24. Defense Reply dt. 19.05.2022:-
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24A. In furtherance to the submissions contained in their reply, following

additional submissions were made :-

24B. Section 14(1) of Customs Act, 1962 is comprised of 02 limbs, which

are as follows:

24C. Lrmb-7: value of the imported goods shall be the transaction value

of such goods, i.e. the price actually paid or payable for the goods when

sold for export for delivery at the time and place of importation, or

24D. Lirnb-2: as per the 3'd proviso (reproduced on page 12 of SCN), the

manner of acceptance or rejection of value declared by the importer, where

the proper officer has reason to doubt the truth of accuracy of such value,

and determination of value for the purposes of this section [i.e. section

1a(1)l by applying the rules made in this behalf.

248. It is not alleged based on any evidence that M/s. Fern had actually

paid Rs. 85,25,6L31- to the overseas supplier. It is also not alleged based

on any evidence that Rs. 85,25,6131- was payabie by M/s. Fern to the

overseas suppliers. Declaration by the suppliers, if any, made by them

with their Customs authority would not make such an amount payable by

M/s. Fern considering that no evidence is placed on record to show that

M/s. Fern had agreed to pay the same at any point in time. The SCN does

not pinpoint any communication to even indicate that such an amount

was communicated to M/s. Fern. Hence, M/s. Fern had neither paid Rs.

85,25,6131- to the overseas suppliers nor any such amount was payable

by them. Consequently, the case is not covered by Limb-1 above.

24F. Determination of value as Rs. 85,25,613/-, without alleging that the

said amount was actually paid or was payable, is automatically ruled out.

Once Limb- 1 is not applicable, Limb-2 would require sequential

application from rule 4 to 9 of CVR , 2OO7 . The same is not followed. Direct

application of rule 9 is not permitted in law.

24G. Valuation under ruie 9 is based on previously determined customs

value or flexibie application of rule 3 to 8 involving identical or similar

goods. Again, this is not done inasmuch as there is no reliance or reference

to the previous determined customs value or rule 3 to 8. Hence, the

requirement of Limb-2 is also not satislied.
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24H. Therefore, rejection transaction value and re-determination thereof

is not in accordance with Section 1a(1) of Customs Act,l962 as well as

CVR, 2OO7 . Further, Simultaneous penalty is not imposable on

partnership firm and partners, as held by Hon'ble High Court of Gujarat

in case of Commr. of C. Ex. & Cus. Surat-ll v/ s Mahendra Kumar Kapadia,

2O1O (260l, ELT 51 (Guj.), wherein, it is held that:

"4. The issue as to uthether penaltg can be imposed on the partner uhen

the penaltg is alreadg imposed on tlrc finn has also come up for
consideration before this Court in Tax Appeal No. 1179 of 2010 tuith Tax

Ap p e al N o. 1 1 8 0 of 2 0 1 0 de cided on 2 8 - 7 - 2 0 1 0 [2 oJ_Q.125 9)E LJJZ I ( Guj. ) ]
and this Court afier di.scussing tle releuant prouisior* of the Partnership Act

and considering the role of the partner uiz-a-uiz tle role of the Director in the

case of a Company has taken tlrc uieut that for th.e purpose of liabilitg in
respect of commission of offences under the Act, a partnership firm is

equated uith a compang, u.thereas there is no such coresponding prouision

in relation to imposition of penalties under the Act. The Court, thereafier,

took tle uieut that tLrc Tibunal utas justified in Lnlding that no separate

penaltg u)as warranted on the partners in addition to the penaltg on the

partnership finn."

Adjudication :-

25. The common S.C.N. was issued for the imports done at I.C.D.

Sabaramati and I.C.D. Thar Dry Port, Sanand and charge of both

formations is allotted to different adjudicating authority, the

Commissioner, Customs, Ahmedabad has appointed the undersigned as

common adjudicating authority, as provided under Section 5(18) of the

Customs Act, 1962 and accordingly I take up the matter for adjudication.

Personal Hearing :-

Discussion and Findings:-
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26. Personal Hearing in the matter was held on 19.05.2022 and Sh.

Vikas Mehta, authorised representative of the importer, attended the same

on behalf of the importer as well as co-noticees, in virtual mode. He

reiterated their written submissions and requested to take them on record

while adjudicating the matter.
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27 . I have carefully gone through the facts of the case, written as wcll

as oral submissions made by the importer during the Personal Hearing

and evidences available on the records.

28. The issues to be decided before me are whether :-

28.1 The total declared assessable value of Rs. 14,58,039 l-, inrespectof

78,008 Pcs of Poll'urathane Sea-lant (P.U. Sealant), covered under the Bills

of Entry as detailed in Annexure-A to the S.C.N., should be rejected under

Rule 12 of the Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007 and re-determined at Rs. 85,25,613/- under sub-

section (1) of Section 14 of the Customs Act, 1962 read with Rule 3 and

10 of the Customs Valuation (Determination of Value of Imported Goods)

Rules, 2007 or otherwise;

28.2 The impugned goods, i.e. 78,008 Pcs of Polyrrathane Sealant (P.U.

Seaiant) having decalred vaiue of Rs. 14,58,039 I - and redetermined

assessable value of Rs. 85,25,613/- as detailed in Annexure-A to the

S.C.N., should be held liable to conliscation under the provisions of

Section 111(m) of the Customs Act, 1962 or otJ:rerwise;

28.4 Interest should be recovered from them on the differential Customs

duty mentioned at 27.3 above, under Section 28AA of the Customs Act,

1962 or otherwise;

28.5 Penalty should be imposed on them under Section 114A of the

Customs Act, 1962 or otherwise;

28.6 Penalty should be imposed on them under Section 112(a) and (b) of

the Customs Act, 1962 or otherwise.

29. Penalty should be imposed on (i) Mrs. Naaz Abbaz Contractor,

Partner of M/s. Fern Exim LLP, (ii) Mrs. Krupi Parmar, then Partner of
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28.3 Differential Customs duty amounting to Rs. 17,50,2751- lBasic
Customs Duty Rs. 9,20,7761- + I.G.S.T. Rs. 8,29,4991-1, leviable on the

said goods as detailed in Annexure- A to the S.C.N., should be demanded

and recovered from them under Section 28(4) ofthe Customs Act, 1962 or

otherwise;



M/s. Fern Exim LLP and (iii) Sh. Sameer Contractor, Partner of M/s. Fern

Exim LLP, under Section 112 (a) and (b) of the Customs Act, 1962 or

otherwise.

29. 1 Penalty should be imposed on (i) Mrs. Naaz Abbaz Contractor,

Partner of M/s. Fern Exim LLP, (ii) Mrs. Krupi Parmar, then Partner of

M/s. Fern Exim LLP and (iii) Sh. Sameer Contractor, Partner of M/s. Fern

Exim LLP under Section 114AA of the Customs Act, 1962 or otherwise.

30. I find that the said importer had imported goods as detailed

hereinunder:-

&E lio lnv. ltlo. u. Supplier
oty

Decl. tus
Val.

Cu!tom

uJry Paid
IGST Paid Tolal Unll Value

(No.) lRs.) (u.s.0)

2 3 4 5 6 7 8 9

-1$3287 10 1017 rN170825 25 4817
Guangdong fustarAdhesrye&Sea. Co. Ltd.

25003 416935 9 42944 4 8277845 12572285 16

2561814 224717 17m0 328302 33815 11 6518i 08 98996 19 '24

1111.16 02 0916 Yangzho! &eat Source I'le Bregry Trc 71284144 133673 55 121

78008 1458039.34 210433.06 147959.53Total
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meot
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urv
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(m0f EC +

srEc)

Payab e
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oil ol

8.C.0

tiii ol

0sr
Totr

{uS 0) (e.) (%l lBl
12 13 l5(1h13r14) 16 17 18 19(61E) 2A 21 2? 23 N@t2rl 2s(2.8) 26(23.9) 2t tzs+261

]::,: : 1i1i:: 3i2i2a2l9 :23:i3 332511C9 64:5331i :a_:_:

I ,i4$1iE 5|10C 87

::..... :r '.1! 
,.'.:

1179 25 126,1t6 61 8525513{5 852561.3.1 l0ilti{ 1;i5atl 1r31203.19 9r458 42 r1I27S:2

Value in

Colllm.lnv

30. 1 The above ca-lculation contains re-determined value as well as

differential duty payable by the said importer.

3 1 . I lind that on the basis of information received regarding adoption of

under valuation of the imported goods, an inquiry against the said

importer was initiated in respct of past clearances, i.e. imports made of

the identical goods with the identical practice. As a part of the inquiry, the

said importer and its partners were summoned to get their Statements

recorded by and to produce the relevant documents before the

investigating officer.

32. I find from various Statements of Sh. Sameer Contractor that he had

avoided replying or reacting on many of the questions asked during the

investigation, which were mainly concerned with actual value of the goods
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imported and monetary transactions taken place for purchase and sale of

the said imported goods.

33. I find that to prove the under valuation of the good imported, the

confirmation issued by the country of export is more than enough. As a

part of the investigation, inquiry was extended to country of export, in thc

matter. D.R.l., New Delhi, vide letter F. No. DRI/HQ/Po1/X[C/164 12019

dt. 30.01.2020, informed that the Consul (Eco), Consulate General of

India, based at Hongkong, had stated that China Customs had provided

the export declarations in respect of two consignments and the unit value

declared therein was USD 1.6 and 1.21 against the respective declared

values of USD 0.25 and O.29.

34. During the recording of Statements of Sh. Sameer, above letter was

shown to him and he was asked to offer comments on the same. As

recorded in the Statement, he had denied to offer any comment on the

above referred letter dt. 30.Oi.2020. I find that the report is factual and

unearthening the whole racket of the said importer.

35. To prove the link of monetary transactions involved in the above

imports, he was time and again questioned about their various bank

transactions which took place during the period involved, wherein he

either put forth excuses or avoided to answer for one or the other reasons.

I find that this approach ieads me to beiieve that he has acted rvith

malafide intention so far as these imports are concerned.

36. I find that in their defense reply, instead of substantiating their

claim of being not guilty, they have emphasized on the Customs Valuation

Rules only and disputed its application in their case. They have challenged

the authenticity of the letter dt. 10.09.2019 issued by Consul (Eco), Hong

Kong but they have failed to prove that the value of the imported goods

declared by them was correct, with the help of identical goods imported by

their peers or by establishing the trail of money consideration paid for the

imported goods till the receipt of money from the ultimate buyer of the

goods.

37 . Further, when it is a matter of unaccounted money earned through

under valuation, no wise person will leave any trace of it so that he might

get caught by law of land. I find that during the investigation, the importer

Paee l0 ol.li
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neither confessed about under valuation ofthe goods adopted by them nor

proved their innocence by producing substantial evidences. In this

scenario, the Department is left with no potion but to charge them, as

described under the S.C.N. in question.

38. On the basis of inputs and evidences collected during the

investigation, it transpires that the value of the imported goods declared

by the importer is much lower than the actual value of the goods as in

actual invoices of the overseas supplier firm and the overseas inquiry

report. It has been held in catena of judgments that once the mis-

declaration is noticed, the Department is required to establish degree of

probability and it is not required to prove the actual value with

mathematical precision. It is well settled that in valuation matters like this,

actual value can not be proved with mathematicai precision as the deals

are beteen two parties and the transactions are covered under a veil of

secrecy.

Re-determination of Value :-

39. In terms of Section 14 of the Customs Act, 7962 the value of the

imported goods shall be the transaction value of such goods, that is to say,

the price actually paid or payable for the goods when sold for export to

India for delivery at the time and place of importation, where the buyer

and seller of the goods are not related and price is the sole consideration

for the sale subject to such other conditions as may be specified in the

rules made in this behalf. As the price is at the port of export in China, as

available from the letter of Consul (Eco), Consulate General of India, Hong

Kong, the value is required to be redetermined by applying the Rules 3, 9

and 10(2) of the Customs Valuation (Determination of Value of Imported

Goods) Rules,2007 (as amended). Since the value so available is F.O.B.

value, the assessable vaiue is redetermined applying Rules 3, 9 and 10(2)

of the Customs Valuation (Determination of Value of Imported Goods)

Rules, 2007 as detailed in Annexure-A to the S.C.N. and accordingly the

total re-determined assessable value was arrived at Rs. 85,25,613/-. I find

the method of re-determination of valuation in conformity with provisions

of the Customs Valuation (Determination of Value of Imported Goods)

Rules, 2007.
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40. Further, I lind that in the case of goods covered under Bill of Entry

No:7424666 dt. 11.11.2016, the additional duty of customs levied under

Section 3 of the Customs Tariff Act, 1975 was based on the Retail Sale

Price in terms of the proviso to Section 3(2) of the Customs Tariff Act, i975,

and the said importer had declared the Retail Sale Price as Rs. 20l- per

pcs, which is mis-declared in as much as the actual Unit Price of the goods

under BilI of Entry No: 7424666 dt. 11.1 l.2016 was found to be U.S.D.

1.21, instead of the declared Unit Price of U.S.D. 0.29. Thus, the actual

Unit Price was 4.17 times more than the declared Unit Price. Accordingly,

the Retail Sale Price is also required to be re-determined and arrived at to

be Rs. 84/- per pcs, i.e.4.17 times the declared R.S.P..

41. In terms of Rule 11 of the Customs Valuation (Determination of

Value of Imported Goods) Rules, 2007, the importer has to furnish a

declaration disclosing full and accurate details relating to the valuc of

imported goods. The value of the subject goods, declared by the importer

in the import documents, was not in conformity with Section 14 of the

Customs Acl, 1962 read with Rules 3 & 1 1 of the Customs Valuation

(Determination of Value of the imported goods) Ruies, 2007 and it is liable

to be rejected in terms of Ruie 12 of the Customs Vaiuation (Determination

of Value of Imported Goods) Rules, 2007 ald recourse is to be taken to

other Rules of the Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007 for re-determination of actual transaction value.

Further, freight & insurance, in accordance with Rule 10(2) of the Customs

Valuation (Determination of Value of Imported Goods) Rules, 2007(as

amended); is added to the value, as obtained through overseas inquiry and

through the parallel set of invoices.

42. The said set of invoices (original as well as parallel) is re-producd

herein under :-
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43. These evidences are more ttran enough to prove the under-valuation

of the imported goods, as adopted by the importer. There was parallel set

of invoices in respect of all three consignments and the difference in value

in eah consignment is discussed herein above.

44. Before I conclude my lindings, being quasi-judicial authority, I am

bound to examine every citation given by the importer in their submission.

I also find that it is a rule that while foliowing the precedent of decision, it
is to be ensured that facts of the relied upon case laws actually fit in factual

situation of the case on hand. Without such discussions, reliance could

not be piaced and no circumstantial flexibility shoud be allowed to be crept

in since one additional or different fact may make a world of difference

between conclusion of two cases. My view are well supported by the

judgment oiApex Court in the case of C.C.E., Calcutta vs. Alnoori Tobacco

Products, reported al 2OO4 (170) ELT 135 (SC) and ratio of which was

followed in the case of Escorts Ltd. vs. C.C.E., Deihi-ll reported at

2004(173) ELT 113 (SC). I frnd that the case laws relied up on by the

noticee are not reievant to the facts of the present case.

45. In view of the above discussion, I find that the importer has adopted

under-valuation of the imported goods and thereby evaded payment of

Custom dut5r, rendering themselves liable for penal action as well as

rendering the goods liable for conhscation.

Penal actions :-

46. M/s. Fern Exim LLP have imported Polyurethane Sealant ciassified

under C.T.H. 3506 9999 by indulging in gross under-valuation with intent

to evade the pa5rment of Customs duty as narrated in the forgoing paras.

I find that they have failed to make a true declaration in respect of the

value of the goods imported under the Biils of Entry, as contemplated

under Section 46(4) of the Customs Act, 7962. Thus, the importer has, by

their acts of omission and commission as supra, have rendered the goods

liable to confiscation under the provisions of Section 1 1 1(m) of the

Customs Act, 1962 and thus they are liable to penalty under Section 112

(a) and (b) of the Customs Act 1962.

47 . Further, the said importer has evaded payment of Customs duty by

way of willful mis-statement and suppression of facts as discussed in
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foregoing paras, rendering the differential dut5r liable to be recovered from

them by invoking Section 28$l ol the Customs Act, 1962, aiong with

applicable interest under Section 28AA of the Customs Act, 1962. This has

rendered them liable to penalty under Section 114A of the Customs Act,

t962.

48. As the impugned goods are found to be liable to confiscation under

Section l l l(o) of the Customs Acl, 1962,I find it necessary to consider as

to whether redemption fine under Section 125(1) is liable to be imposed in

lieu of confiscation in respect of the imported goods, which are not

physically available for confiscation. The Section 125(1) of the Customs

Act, 1962 reads as under:-

" 125. Option to pay fine in lieu of confiscation.-

tJ) Wheneuer confiscation of any goods is authorised bg this
Act, the officer adjudging it mag, in the case of any goods,
the importation or exportotion utLrcreof is prohibited under
this Act or under ang other law for the time being in force,
and shal| in the case of ang other goods, giue to the outner
of the goods 1[or, uhere such owner is not knoun, the
person from whose possession or custodg such goods haue
been seized,l an option to pag in lieu of confiscation such
fine as the said officer thinks fit.. . "

49. In this connection, I rely on the decision in the case of Weston

Components Ltd. Vs. Commr. of Customs, New Delhi (2000 (115) E.L.T.

278 (S.C.)). In this case, it was held that :-

"Redemption fine imposable euen afier release of goods on

exeantion of bond - Mere fact that the goods utere released on

the bond uould not take awag the pouer of the Customs

Authoities to leug redemption fine if subsequent to release of
goods import toas found not ualid or that tLere was ang other

iregalaitg tuhich utould entitle the atstoms authoities to

confiscate ttre said goods - Section 125 of Customs Act,

1962."

50. In view of the above, I find that redemption fine under Section 125(1)

of the Customs Act, 1962 is liable to be imposed in lieu of confiscation in

respect of the imported goods, which are not physically available for

confiscation.
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51. Penalty on Sh. Sameer Contractor, Partner of M/s, Fern Exim

LLP:

51.1 Sh. Sameer Contractor, Partner of M/s. Fern Exim LLP, emerged as

the mastermind who had hatched the plot for undervaiuation of the goods

and is thus responsible for the lapses as discussed in the foregoing paras.

He was the person who was admittedly dealing with the purchase and

import of the Polyurathane Sealant from China. In the case of Bill of Entry

No: 7185573 dt. 12.07 .2018 filed at Customs House, Pipavav poprt for

import of 15,024 pcs of PolSmrethane Sealant from M/s. Vaole Exim Co.

Ltd., China; the value was declared as U.S.D. 0.25 per bottle containing

330 ml of Polyurethane Sealant. Sh. Sameer Contractor accepted the value

of each bottle, containing 33O ml of Polyurethane Sealant, as U.S.D. 1.25

instead of U.S.D. 0.25 as declared by them in the Bill of Entry and

accordingly the case was then adjudicated. However, when he was shown

the actual value of invoice in respect of two imports from M/s. Yangzhou

Source New Enerry Tec and M/s. Guangdong Pustar Adhesives & Sealants

Co. Ltd., he did not accept the same. Further, when he was confronted

with the report from China Customs with regard to the valuation in the

cases of his imports, he again declined to offer any comments. Sh. Sameer

Contractor was also evasive and non-co-operative by not offerring any

credibile explanation in respect of the monetary transactions shown to

him. He evaded in giving a clear answer to the source of the deposit of

U.S.D. 1369.150 on O1.08.2016 in his Standard Chartered 3 in 1 N.R.E.

Account No. 23310094903. It also transpired that he had lent the amount

Rs. 7,0O,O0O /- on 06.10.2016 to Mrs. Naaz Abbas Contractor for her

investment in M/s. Fern Exim LLP, thus indicative of the fact that he was

the defacto partner in the firm since its inception. He could not

substantiate the withdrawai of Rs. 28,5I,454 l- on 76.5.2017, which he

attributed to an Outstanding overdraft, the details of which he did not

provide. He further vagueiy repiied that the withdrawal of Rs. 6,25,O00/-

on 75.O7.2O 17 was used to settle miscellaneous outstanding and

expenses. He also did not remember the details of withdrawal of Rs.

2,45,6651 - on 07 .12.2017. In addition to the above withdrawals, there

were deposits of over Rs. 78.64 Lakhs in the various accounts as

mentioned supra for which he did not provide any substantiable details.

This commission and omission lead me to believe that the said

tranasctions are in respect of differential value of the goods involved in the

three Bi11s of Entry on1y. It is, thus, emerges that he has done acts and
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omissions which rendered the goods imported by them, liable to
confiscation under Section 111(m) of the Customs Act 1962, hence he is

1iab1e for penalty under Section 112 (a) and (b) of the Customs Acl, 1962.

51.2 Further, Sh. Sameer Contractor, knowingly or intentionally made

and used the declaration under Section 46(4) of the Customs Act, 1962,

which is false or incorrect with regard to the particulars relating to the

value of goods, before the Customs authorities at the material time of

assessment of the goods on importation, as discussed in foregoing paras,

rendering him liable to penalty under Section 114AA of the Customs Act,

t962.

52. Penalty on Mrs. Naaz A. Contractor, Partner of M/s. Fern Exim

LLP:.

52.1 Mrs. Naaz A. Contractor, as a Partner of M/s. Fern Exim LLP, is

responsible for the lapses as discussed in the foregoing paras. However,

she did not appear against the summons issued and authorised her son,

now partner, Sh. Sameer Contractor, to present himself against the

summons. Thus, she had done indirect acts and omissions which

rendered the goods imported by M/s. Fern Exim LLP, liab1e to confiscation

under Section 111(m) of the Customs Act 1962, hence she is also liable for

penalty under Section 112(a) and (b) of the Customs Act 7962.

52.2 Further, I hnd that Mrs. Naaz A. Contractor, as a Partner of M/s.

Fern Exim LLP, is also responsible for knowingly or intentionally making,

signing or using or causing to be made, signing or using the declaration,

statement or document as discussed supra, which is false or incorrect in

any material particular, in the transactions of their business. This has

rendered her liable to penalty under Section 114AA of the Customs Act

7962.

53. Mrs. Krupi Parmar then Partner of M/s. Fern Exim LLP:

53.1 Mrs. Krupi Parmar, as a Partner of M/s. Fern Exim LLP, at the

material time of import, was also responsible for the lapses as discussed

in the foregoing paras, by the frrm. However, she did not appear against

the summons issued and preferred to send a letter informing that she had

already retired as partner, from M/s. Fern Exim LLP w.e.f. 1 1.03.2020 and
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that she was never actively involved in any of the business activities of

M/s. Fern Exim LLP and was not involved directly or indirectly in any

routine activities of the said firm. However, bening a partner of the said

firm, she can not claim ignorance about the affairs of the business and

accordingly she has done acts and omissions, directly or indirectly, which

rendered the goods imported by M/s. Fern Exim LLP, liable to confiscation

under Section 1 1 1(m) of the Customs Act 1962; hence she is a-1so liable for

penalty under Section 112(a) and (b) of the Customs Acl 1962.

53.2 Further, Mrs. Krupi Parmar, as the Partner, of M/s. Fern Exim LLP,

was also responsible for knowingly or intentionally making, signing or

using, or causing to be made, signing or using the declaration, statement

or document as discussed supra, which is false or incorrect in any material

particular, in the transaction of their business. This has rendered her

liable to penalty under Section 114AA of the Customs Act 1962.

54. In view of the discussion in foregoing paras, I pass the following

order :-

ORDER

A. I reject the declared assessable value of Rs. 14,58,039/-, in respect

of 78,008 Pcs of Polyrrrathane Sealant (P.U. Sealant), covered under the

Bi1ls of Entry as detailed in Annexure-A to the Show Cause Notice under

Rule 12 of the Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007 and re-determine at Rs. 85,25 ,613 I - under sub-

section (1) of Section 14 of the Customs Act, ).962 read with Rule 3 and

10 of the Customs Valuation (Determination of Value of Imported Goods)

Rules,2OO7.

B. I hold the impugned goods, i.e. 78,008 Pcs of Polyurathane Sealant

(P. U. Sealant) having declared value of Rs. 14,58,039 l- and redetermined

assessable value of Rs. 85,25,613/-, as detailed in Annexure- A to the

Show Cause Notice, liable to confiscation under the provisions of Section

111(m) of the Customs Act, 1962. I impose redemption fine of Rs.

9,O0,OO0/- under Section 125(1) of the Customs Act, 1962 in lieu of the

above conhscation.
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C. I confirm the demand of Differential Customs duty amounting to Rs.

17 ,50,2751 - [Basic Customs Duty Rs. 9,20,7761 - + I.G.S.T. Rs. 8,29,499 I -

] leviable on the said goods as detailed in Annexure- A to the Show Cause

Notice and order recovery from them under Section 28$l of the Customs

Act,7962.

D. I order interest to be recovered from them on the differential

Customs duty of Rs. 17,50,2751- under Section 28AA of the Customs Act,

1962.

E. I impose penalty of Rs. 17,50,2751- on M/s. Fern Exim LLP, A'bad,

under Sectionl l4A of the Customs Act, 7962. The said importer has an

option to pay amount of duty and interest thereon under Section 28AA,

within 30 days from the date of communication of this order and if done

so, the amount of penalty liable to be paid under this Section shall be 25'lo

of the penalty imposed.

F. I do not impose any penalty on them under Section 112(a) and (b) of

the Customs Act, 1962 as penalty is imposed upon them under Section

114A of the Customs Act, 1962 at (E) above.

G. I impose penalty of Rs. 1,70,000/- on Sh. Sameer Contractor,

Partner of M/s. Fern Enterprise LLP, A'bad, under Section 112 (a) and (b)

of the Customs Act, 1962.

H. I impose penalty of Rs. 20,00,00O/- on Sh. Sameer Contractor,

Partner of M/s. Fern Enterprise LLP, A'bad, under Section 114AA ol the

Customs Act, 1962.

I. I impose penalty of Rs. 1,00,000/- on Smt. Naaz Abbaz Contractor,

Partner of M/s. Fern Enterprise LLP, A'bad, under Section 112 (a) and (b)

of the Customs Act, 1962.

J. I impose penalty of Rs. 10,00,000/- on Smt. Naaz Abbaz Contractor,

Partner of M/s. Fern Enterprise LLP, A'bad, under Section 114AA of the

Customs Act, 1962.
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K. I impose penalty of Rs. 1,00,000/- on Smt. Krupi Parmar, then

Partner of M/s. Fern Enterprise LLP, A'bad, under Section 112 (a) and (b)

of the Customs Act, 1962.

L. I impose penalty of Rs. 10,O0,000/- on Smt. Krupi Parmar, then

Partner of M/s. Fern Enterprise LLP, A'bad, under Section 114AA of the

Customs Act, 1962.

55. This Order is issued without prejudice to any other action that may

be taken under the provisions of the Customs Act, 1962 and rules /
regulations framed thereunder or any other 1aw for the time being in force

in the Republic of India.

56. The S.C.N. No.

Cus/SIIB/Off I 24 I 2O2O-Prev. dt

terms.

vrl]l48-66lPtlHQ/2Or8-19 I

{Pa M
Additional Commissioner

F. No. VIII/ 10- 1 8/Prev/oe,A I HQ I 2O2 1 -22
Ahmedabad

Dt. t3.O6.2022

Bv Speed Post / By E-mail / By Hand Deliverv / Throueh Notice Board:

14.06.202 1 is dis sed off in above

To,
1 M/s. Fern Exim LLP, 4th Floor, 403, Nasir Appartments, 22,

Muslim Society, Navrangpura, Ahmedabad-38O 009.
Mrs. Naaz Abbaz Contractor, Partner of M/s. Fern Exim LLP, 4t1'

Floor, 403, Nasir Appartments,22, Muslim Society, Navrangpura,
Ahmedabad-380 009.
Mrs. Krupi Parmar, then Partner of M/s. Fern Exim LLP, 1, The
Sharad CHS Limited, Near Radhaswami Satsang, Opp
Bandhunagar Flats, Near 132 leet Ring Road, Ranip, Ahmedabad-
342 4aO.
Sh. Sameer Contractor, Partner of M/s. Fern Exim LLP, 4ft Floor,
403, Nasir Appartments, 22, Muslim Society, Navrangpura,
Ahmedabad-380 009.

2

3

4

Copy to: -
1) The Additional Commissioner of Customs (Prev.), Ahmedabad

Customs, Ahmedabad.
2) The Dy. Commissioner of Customs (lmports), I.C.D., Khodiyar,

Ahmedabad.
3) The Dy. Commissioner of Customs, I.C.D., Sanand, Ahmedabad.
4) The Dy. Commissioner (T.R.C.), Customs, Ahmedabad
5) The Dy. Commissioner (R.R.A.), Customs, Ahmedabad
6) The Dy. Commissioner (Pros.), Customs, Ahmedabad
7) The Superintendent (Systems), Customs, Ahmedabad
B) Guard File
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